Treaty with Paraguay s which provided for the surrender of fugitives charged with any of a list of enumerated offenses, where the acts charged were committed within the jurisdiction of the requesting state and constituted a crime under the laws of both states. 9 When the Ricord extradition request came before the Paraguayan District Court in Asunci6n, it was argued that none of these criteria had been met. Violations of narcotics laws were not listed as treaty offenses; Ricord admittedly had never been inside the United States but had directed his smuggling ring from abroad; and, finally, Paraguayan law had no counterpart to the United States statutes under which Ricord was charged. The Paraguayan Court found for Ricord and denied extradition.' 0 In many respects the position of the court was consistent with contemporary extradition practice. Indeed, it is extremely doubtful in light of previous cases whether the United States itself would have been willing or able to grant extradition under similar circumstances. Nonetheless, the official United States reaction to the Paraguayan decision was extremely critical and the episode touched off a campaign of some 14 months' duration during which the United States pressured the Paraguayan government in a heavy-handed effort to overturn the lower court's decision." Whether or not the result of these tactics, the district court's decision was reversed by the Paraguayan Court of Appeals 12 and the request for Ricord's extradition was granted.
The Ricord affair, aside from reinforcing the Latin view that "gunboat diplomacy" is not dead,' 3 illustrates the complex conceptual and practical difficulties that often arise where states are faced with criminal conduct that transcends national boundaries. International attitudes toward the treatment of multistate criminal conduct remain fairly primitive. The often rigid adherence of nations to ancient notions of sovereignty has substantially retarded the development of any significant system of international criminal justice.
14 Thus, the definition and punishment of crime, regardless of its international implications, is treated primarily as a problem to be approached at the municipal level. Yet, even here, nations are frequently limited in their ability to deal with multistate crime by a highly artificial understanding of prescriptive competence'r often framed in terms of the capacity of a state to regulate particular conduct, an ability traditionally thought to require some sovereign connection with either the person or the activity concerned.
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United States. As in Ricord, this request was denied on the grounds that the acts charged did not constitute a treaty offense.
In both Egan and Hill, and Ewasko, the matter was dropped by the United States once extradition was denied. The description of these two cases is based upon correspondence on file at the Department of State.
14. Movement in this direction has been urged periodically by scholars in the field but little has come of it. A good general discussion of the problem can be found in 15. The term prescriptive competence is used in this article to mean the power of a state (or other lawful entity) to make rules that are authoritative. This usage of the term stems from the work of Professor McDougal and his associates, although it is used in this article in a slightly broader sense than Professor McDougal might recognize. The term prescriptive competence intentionally contrasts with the older terms of legislative and adjudicatory competence which were always confined to the role implicit in the words. These older terms were never sufficiently descriptive, or accurate for that matter, inasmuch as courts frequently legislate and legislatures frequently adjudicate. The companion term to prescriptive competence is applicative competence, used to mean the power to apply one's law to an individual or set of individuals.
has identified five general theories upon which states have, from time to time, claimed prescriptive competence.
These five general principles are: first, the territorial principle, determining jurisdiction by reference to the place where the offence is committed; second, the nationality principle, determining jurisdiction by reference to the nationality or national character of the person committing the offence; third, the protective principle, determining jurisdiction by reference to the national interest injured by the offence; fourth, the universality principle, determining jurisdiction by reference to the custody of the person committing the offence; and fifth, the passive personality principle, determining jurisdiction by reference to the nationality or national character of the person injured by the offence. 16 With the possible exception of the universality principle, all of the above theories for the justification of prescriptive competence are the outgrowth of notions of state sovereignty. The ability of a state to control conduct occurring within or having a substantial effect upon its territory; the capacity of a state to regulate the conduct of its citizens and the power to attach consequences to behavior injurious to them; the competence to protect vital national interests; all are claimed as incidents of sovereignty. Thus, prescriptive competence is thought to be allocated to national bodies, not with a view toward the promotion of any functional concerns of the international community at large, but rather as a result of an unyielding adherence to sovereignty-oriented thinking.
This becomes most evident where conflicts arise between states having concurrent jurisdiction over a particular activity. Of these five principles, the first is everywhere regarded as of primary importance and of fundamental character. The second is universally accepted, though there are striking differences in the extent to which it is used in the different national systems. The third is claimed by most States, regarded with misgivings in a few, and generally ranked as the basis of an auxiliary competence. The fourth is widely though by no means universally accepted as the basis of an auxiliary competence, except for the offence of piracy, with respect to which it is the generally recognized principle of jurisdiction. The fifth, asserted in some form by a considerable number of States and contested by others, is admittedly auxiliary in character and is probably not essential for any State if the ends served are adequately provided for on other principles.
Id.
A state that has made its law applicable to particular conduct has expressed a state policy with respect to that conduct. If another state has by its law dealt in a contrary way with the same conduct, a conflict arises between the policies of the two states. In this policy conflict international law is normally neutral, provided both states have bases of jurisdiction that international law recognises. 1 7
As a result of this failure of international law to provide any real guidance for the functional allocation of prescriptive competence, states have tended to rely upon the territoriality, and to a lesser degree, nationality, principles as primary bases for the assumption of such competence. The definition and punishment by a state of conduct occurring within its own territory, or the conduct of its nationals anywhere, is less likely to affect the interests of any other state and thus create diplomatic difficulties.
One consequence of this fairly rigid conception of prescriptive competence has been the consistent refusal by national courts to enforce foreign penal law to punish behavior which has occurred or was focused abroad. As the United States Supreme Court explained in The Antelope: 8 No principle of general law is more universally acknowledged than the perfect equality of nations ....
It results from this equality that no one can rightfully impose a rule on another. Each legislates for itself but its legislation can operate on itself alone.
... The courts of no country execute the penal laws of another.
19
At the same time the conventional understanding often leads to a similar reluctance on the part of nations to apply domestic criminal law to foreign activities in which no identifiable local interest is involved. Hence a violation of foreign law is rarely assimilated to a violation of domestic law in these cases.
20
The result is not particularly satisfying. A criminal able to place himself outside of the territory of a state in which he has committed a crime generally places himself beyond the reach of the law he has violated. Hence, a sizable impediment to the effective regulation of criminal activity emerges, based not on any recognizable concern of states to protect such conduct, but rather on what is in many respects an artificial allocation of jurisdictional competence.
The traditional solution for this particular problem has been the device of extradition, that is, the surrender of an offender by a state having control of him to a state jurisdictionally competent to try and punish the offenses charged. Where narcotics crimes are concerned, this process has become increasingly important to the United States in recent years, 2 1 although, as the Ricord case indicates, its operation has not always provided a smooth and simple answer to the problem.
B. Narcotics Offenses
Increased United States reliance upon extradition has resulted largely from the growing use of United States statutes to reach narcotics traffickers operating abroad. Prior to 1970 the government relied principally on conspiracy statutes such as that involved in the Ricord case.
2 2 With the passage of the Comprehensive Drug Abuse Prevention and Control Act of 1970,23 however, the legislative attack on foreign based traffickers was substantially broadened.
Title III of the new statute 24 known as the Controlled Substances Import and Export Act, deals with the international aspects of drug control and contains those provisions intended to have extraterritorial effect. One section in particular breaks new ground for United States penal legislation by extending the force of United States narcotics law to a degree not heretofore seen; that provision is § 1009. It reads:
It shall be unlawful for any person to manufacture or distribute a controlled substance in schedule I or II-(1) intending that such substance be unlawfully imported into the United States; or (2) knowing that such substance will be unlawfully imported into the United States. When broadly viewed, § 1009 applies to an unusually large variety of individuals and offenses. In proscribing the manufacture and distribution of narcotics based solely upon the knowledge that such substances, or the intention that such substances, will be imported into the United States, the section is conceivably applicable to conduct occurring abroad regardless of both the nationality of the persons involved and the actual effect of such activity within the United States.
6
The expansiveness of this new section will undoubtedly require even wider use of extradition to bring offenders to United States courts. Whether contemporary extradition theory and practice is capable of accommodating the approach is, however, another matter.
II. The Framework for Extradition in Contemporary Practice
Although a number of early publicists, including Grotius and Vattel, 27 had suggested that international law placed an affirmative obligation upon states to extradite criminal offenders, the definition and use of extradition has occurred largely through the treaty process. 28 Thus, it is commonly recognized today that states have no obligation to extradite absent a treaty.
While a government may, if agreeable to its own constitution and laws, voluntarily exercise the power to surrender a fugitive from justice to the country from which he had fled, and it has been said that it is under a moral duty to do so, . . . the legal right to demand his extradition and the correlative duty to surrender him to the demanding country exists only when created by treaty. Additionally, the following provision is found in the law of Thailand:
The Royal Siamese Government may at its discretion surrender to foreign States with which no extradition treaties exist persons accused or convicted of crimes committed within the jurisdiction of such States, provided that by the laws of Siam such crimes are punishable with imprisonment of not less than one year. 31 The United States, on the other hand, is not presently able to extradite in the absence of a treaty. As a result, the State Department has taken the position that it will neither grant nor request extradition as a matter of comity from governments with which the United States has no treaty in force.
Generally, this Government does not request surrender as an act of comity, since in the few cases where it has done so, it has been necessary to point out to the government of the asylum country that this Government would be unable to comply with such a request if it should receive one. Such a statement usually has the effect of causing the requested government to decline surrender. 737 . There may be some movement away from this position, however. In recent years the United States has seemed more willing to request extradition of narcotics offenders as a matter of comity and has had some success in this There appears to be no policy justification or constitutional imperative that compels such rigidity. The Supreme Court has recognized that, while the Executive has no inherent authority to surrender persons accused of crimes to requesting states, either a treaty or an act of Congress may confer such a power. 33 Nevertheless, existing United States legislation expressly requires that its provisions relating to the surrender of persons who have committed crimes in foreign countries shall continue in force only during the existence of any treaty of extradition with such foreign government. 34 The origin of this requirement can be traced back to 1848,35 the year of the first federal enactment on the subject and an era in which the United States had extradition agreements only with France and Great Britain. Extradition has become considerably more important in the interim; yet, no effort has yet been made to bring existing legislation into conformity with current needs.
Where the obligation to extradite is secured by treaty, such agreements are traditionally of a bilateral nature, although an increasing number of multilateral arrangements, largely on a regional basis, have been concluded in recent years. 3 6 Existing treaties either specify a list of offenses for which extradition must be granted or provide generally that for a crime to give rise to extradition it must be a crime under the laws of the requesting and requested states, punishable generally by imprisonment in excess of a specified period. 37 With 39 The absence of a particular offense from the treaty list will normally preclude extradition of offenders charged with such crimes. Indeed, this was a major problem in the Ricord case discussed earlier.
40
The United States is currently a party to extradition agreements involving over 90 countries. 4 (ii) If a Party which makes extradition conditional on the existence of a treaty receives a request for extradition from another Party with which it has no extradition treaty, it may at its option consider this Convention as the legal basis for extradition in respect of the offences enumerated . . . . Extradition shall be subject to the other conditions provided by the law of the requested Party.
(iii) Parties which do not make extradition conditional on the existence of a treaty shall recognize the offences enumerated ... as extraditable offences between themselves, subject to the conditions provided by the law of the requested Party.
(iv) Extradition shall be granted in conformity with the law of the Party to which application is made, and . . . the Party shall have the right to refuse to grant the extradition in cases where the competent authorities consider that the offence is not sufficiently serious. 45 While this provision operates to ensure that various types of narcotics offenses 46 will be recognized as extraditable crimes among the signatories, the surrender of offenders under it must be accomplished within the existing framework of the extradition process. In this regard there exist several significant problem areas. Among these are difficulties relating to the jurisdictional competence of the requesting state, the characterization of the acts for which the request is made, and the nationality of the person requested.
A. Jurisdictional Competence
As with the ability to prosecute crime generally, the capacity to demand extradition of an offender has traditionally depended upon the competence of a requesting state to exercise prescriptive competence over the offense for which a request is made. The reasoning is simple enough. If the conduct involved is not recognized as within the proper regulatory sphere of a requesting state, that state cannot validly attach penal consequences to such conduct. Where this is the case, there is thought to be no acceptable basis upon which extradition can be granted in light of the traditional rationale for the process.
The concept is complicated by current treaty practice on the sub- Traffic in the Traffickers ject. Since many extradition agreements require a far more restrictive jurisdictional nexus with the acts for which extradition is sought than that necessary even under commonly recognized principles of international law, extradition may not be available in a large variety of cases even where there may be an admittedly valid basis for the application of a requesting state's penal law to the conduct involved.
A United States request for extradition based upon § 1009 of the Controlled Substances Import and Export Act illustrates many of the difficulties with these rules. Since § 1009 applies to the manufacture or distribution of narcotics with the knowledge that such substances, or the intention that such substances, will be unlawfully imported into the United States, the conduct proscribed by this statute is such that violations of it will normally occur outside the territory of the United States. 47 Whether extradition is available for offenses based on the statute thus becomes dependdnt upon the willingness of other nations to recognize this attempt by the United States to extend the force of its laws abroad.
Whether an application of § 1009 to a given set of circumstances will be recognized by other nations as an acceptable exercise of jurisdiction on the part of the United States hinges upon a number of factors. In particular, the status of the individual and the nature and effects of the acts involved are important considerations.
Application of § 1009 to United States Nationals Acting Abroad 4s
Insofar as § 1009 is applied to American citizens, it can be based upon the commonly accepted principle of prescriptive competence that permits a state to regulate the conduct of its nationals no matter where they be. Indeed, the statute could have gone further than it did in the regulation of the conduct abroad of United States citizens. It might have prohibited United States nationals anywhere in the 47. One exception would be a situation in which narcotics or other controlled substances are lawfully produced in the United States by an American manufacturer but exported abroad with the knowledge or intent that all or a portion of the drugs involved will be diverted into illicit channels and smuggled into the United States for unlawful sale here. For the most part, however, the statute, as expressly stated, is intended to cover foreign acts of manufacture or distribution:
This section is intended to reach acts of manufacture or distribution committed outside the territorial jurisdiction of the United States. 21 U.S.c. § 959 (1970).
48, This section is written with traditional theories of prescriptive competence in mind. Were the international community to allocate jurisdiction on a truly functional basis without reference to the bias of earlier eras, it is not unlikely that principles of jurisdiction over a nation's own nationals might be developed in line with the broader considerations discussed in the sections which follow on jurisdiction over nonnationals. Since this is manifestly not the case, the treatment here relies upon existing standards and previously articulated principles.
world from manufacturing or distributing a controlled substance, either under certain conditions or absolutely, regardless of whether such substances were destined for import into the United States. The Supreme Court has recognized that such an exercise of prescriptive competence is constitutionally valid as well as consonant with generally recognized principles of international law. 40 A leading case on the subject is Blackmer v. United States.5 0 A United States national permanently residing in France was punished in a contempt proceeding for failure to answer a subpoena directed to him under a United States statute requiring citizens out of the country to return and testify when subpoenaed in criminal cases. On review of his conviction the Supreme Court rejected the claim that the United States had no legislative power to impose its laws upon nationals abroad.
While it appears that the petitioner removed his residence to France in the year 1924, it is undisputed that he was, and continued to be, a citizen of the United States. He continued to owe allegiance to the United States. By virtue of the obligations of citizenship, the United States retained its authority over him, and he was bound by its laws made applicable to him in a foreign country. Thus, although resident abroad, the petitioner remained subject to the taxing power of the United States. Cook v. Tait, 265 U.S. 47, 54, 56. For disobedience to its laws through conduct abroad he was subject to punishment in the courts of the United States. United States v. Bowman, 260 U.S. 94, 102. 51 While the United States has not acted with any great frequency to extend the force of its own legislation to citizens overseas, there are a few statutes extant which do apply by their terms to the conduct of nationals anywhere. 5 The United States approach is somewhat conservative when compared to the position taken by many civil law countries which generally consider their domestic law to be binding almost in its entirety on citizens abroad. The German Penal Code is illustrative of the Continental understanding:
Sec. 3. Applicability to Germans 1. German criminal law applies to the deed of a German citizen, no matter whether it was committed within Germany or abroad.
2. German criminal law is not applicable to a deed committed but not punishable abroad, if this deed is no offense abroad by reason of special conditions obtaining there.
the United States, directly or indirectly commences or carries on any correspondence or intercourse with any foreign government or any officer or any agent thereof, with intent to influence the measures or conduct of any foreign government or of any officer or agent thereof, in relation to any disputes or controversies with the United States, or to defeat the measures of the United States, shall be fined not more than .5,000 or imprisoned not more than three years, or both. 18 U.S.C. § 953 (1970 With nationality jurisdiction so firmly established in modern state practice, there is good reason to believe that § 1009 of the 1970 drug control act, at least insofar as it is applied to the extraterritorial conduct of citizens of the United States, will be viewed on the international level as consonant with commonly accepted principles of prescriptive competence.
Application of § 1009 to Nonnationals of the United States Acting Abroad
When directed to the conduct of nonnationals of the United States, acting entirely outside United States territory, § 1009 presents a somewhat more complicated question of prescriptive competence. Although states have generally accepted the exercise of extraterritorial jurisdiction over nationals by their home countries, considerably more reluctance has been displayed where foreign law has purported to reach the conduct of nonnationals abroad. This view stems largely from the territorial bias toward prescriptive competence that has dominated thinking on the subject.
The territorial view, however, has several defects. First, it presupposes that criminal activity may be conveniently localized in a single jurisdiction even at a time when technological advances make such notions of localization increasingly unrealistic. Second, by tying conduct and consequences to a territorial regime, the legal systems artificially allocate jurisdictional competence without regard to legitimate functional concerns that may be involved in any set of particularized circumstances. Thus, it is becoming generally recognized today that the strict territorial theory of prescriptive competence is not adequate to meet the realities of modern society. As a result, in recent years the strict territorial approach has been evolving to encompass the recognized need of each state to deal adequately with conduct which, while occurring outside of its geographic boundaries, produces serious effects within it. This approach has been termed "objective territorial. A state has jurisdiction to prescribe a rule of law attaching legal consequences to conduct that occurs outside its territory and causes an effect within its territory, if either (a) the conduct and its effects are generally recognized as constituent elements of a crime or tort under the law of states that have reasonably developed legal systems, or (b) (i) the conduct and its effects are constituent elements of activity to which the rule applies; (ii) the effect within the territory is substantial; (iii) it occurs as a direct and foreseeable result of the conduct outside the territory; and (iv) the rule is not inconsistent with the principles of justice generally recognized by states that have reasonably developed legal systems.5 8 Section 1009 is not without problems under the Restatement approach. The principal difficulty is that the statute does not require the prohibited conduct to occur in part or have any actual effect within the United States. 59 It acts to prohibit the manufacture or distribution of narcotics regardless of whether any attempt is ever actually made to import such substances into the United States, as long as they are manufactured or distributed by a person intending that they be, or knowing that they will be, so imported. In order to meet the territorial requirements of the Restatement the section might be redrafted to read:
Sec. 1009. It shall be unlawful for any person to manufacture or distribute a controlled substance in schedule I or II-(1) intending that such substance will be unlawfully imported A State has jurisdiction with respect to any crime committed in whole or in part within its territory. This jurisdiction extends to (a) Any participation outside its territory in a crime committed in whole or in part within its territory; and (b) Any attempt outside its territory to commit a crime in whole or in part within its territory. Id. at 439. It might be possible to argue that § 1009 is merely an "attempt" statute and therefore fits into the Harvard formulation.
58. RESTATENENT, supra note 17, § 18. 59. Effects can be direct or indirect, large or small. Certainly any increase in the supply of narcotics even without an intent to import into the United States would have some impact in the United States by increasing world supply. But such an effect seems insufficient to make a claim for jurisdictional competence to make and apply law. On the other hand, manufacture with an intent to import, followed by actual illicit importation into the United States, would constitute afi impact sufficient to give the United States jurisdiction. For a discussion of de minimis effects versus jurisdictional effects see Judge Learned Hand's opinion in United States v. Aluminum Co. of America, 148 F.2d 416, 441-42 (2d Cir. 1945). The notion that an "effect" or an "impact" can confer jurisdiction is upheld in the Lotus case to be discussed later. See pp. 723-24 infra.
into the United States and such substances are so imported into the United States; or (2) knowing that such substance will be unlawfully imported into the United States and such substances are so imported into the United States.
Whether this approach is necessary remains to be determined. The understanding that prescriptive competence when based on the objective territorial principle always demands some sort of territorial nexus may not be entirely justified by existing practice.
A decision that is particularly interesting in this regard is Lauritzen v. Larsen. 60 In Lauritzen Justice Jackson in a lengthy opinion considered the applicability"' of American maritime law to Larsen, a Danish seaman, injured in the course of his employment while his ship, a Danish vessel owned by a Dane, was in port at Havana, Cuba. There were only two "contacts" between these events and the forum United States. First, Larsen had signed on to the ship when it was in New York harbor. The ship's articles did, however, specifically provide that the contract of employment would be interpreted in accordance with Danish law. Second, the ship regularly came to the United States.
It appeared that under the laws of Denmark, Larsen was, or at least could have been, compensated under a scheme analogous to American workmen's compensation. 62 If United States law were applied, 63 however, Larsen would have recovered damages for his injury based upon the fault principle of tort liability in accordance with the Jones Act. The district court applied United States law and awarded the plaintiff $4267.5064 damages and the Second Circuit affirmed. 6 5 In a studied opinion Justice Jackson rejected the notion that a complex matter, such as that raised by Larsen's claim, could be resolved by reference to one single principle or policy of national or international law. 66 Rather, the task of a court in such matters was, as Jus- Jackson's approach and the approach followed by other courts since the end of World War II suggest that any single contact or territorially oriented nexus is at once too narrow and too broad a basis for jurisdiction. 7 0 Rather an assumption of prescriptive competence by a state requires an analysis of wider considerations stemming both from the legitimate interests of the nations concerned as well as the demands of the international order.
Illustrative of this position is the opinion of the Permanent Court of International Justice in the Case of the S.S. "Lotus." 71 In the Lotus, the Permanent Court set out to determine the position of international law on the subject of penal competence. In so doing it described two possible approaches to the question:
This situation may be considered from two different standpoints corresponding to the points of view respectively taken up by the Parties. According to one of these standpoints, the principle of freedom, in virtue of which each State may regulate its legislation at its discretion, provided that in so doing it does not come in conflict with a restriction imposed by international law, would also apply as regards law governing the scope of jurisdiction in criminal cases. According to the other standpoint, the exclusively territorial character of law relating to this domain constitutes a principle which, except as otherwise expressly provided, would, ipso facto, prevent States from extending the criminal jurisdiction of their courts beyond their frontiers; the exceptions in question, which would include for instance extraterritorial jurisdiction over nationals and over crimes directed against public safety, would therefore rest on special permissive rules forming part of international law. Of the two views presented, the Court effectively chose the first, 7 3 thus adopting the position that, in the absence of any explicit allocation of legislative competence within the international community, states may exercise prescriptive competence where local interests demand, providing they do not infringe upon interests of other states protected under customary international law. If this understanding is accepted, and indeed it has been criticized,7 4 the principal consideration, where an assumption of penal jurisdiction is questioned, should not be whether a territorial nexus with the conduct exists, but rather whether the regulating state has a substantial interest in the subject matter and whether such jurisdiction is consonant with the legitimate regulatory concerns of other states involved. Where the interests of states in the suppression of certain conduct are consistent, penal competence might reasonably be asserted by a state based upon factors other than the existence of a tangible effect within its territory from the conduct prohibited. In this type of case, intent or knowledge, such as that required by § 1009, could suffice to provide a sufficient concern upon which prescriptive competence might be exercised.7 5 Viewed in this light, there may be a reasonable basis in international law for the application of § 1009 to the manufacture and distribution of certain narcotic substances by persons intending that they be, or knowing that they will be, unlawfully imported into the United States, even though such persons are aliens acting abroad and such importation fails to occur. 75. Indeed it was a similar recognition of such a catholicity of interest on the part of states that was responsible for the development of the now commonly accepted principle of universal jurisdiction over the crime of piracy.
The jurisdiction of the State to prosecute and punish for piracy juris gentium though committed outside the territory is everywhere recognized. Most of the principal maritime States have enacted legislation making piracy a special ground of jurisdiction, while in other States it is included in a more comprehensive competence which the State asserts over various offences committed by aliens abroad. The principle is one of universality. The piratical act need not have been committed within the territorial jurisdiction of the State. The pirate need not be a national or one assimilated thereto. If the crime is one "which constitutes piracy by international law" the competence to prosecute and punish may be founded simply upon a lawful custody of the person charged with the offence. jurists who have written on the jurisdiction of crime are practically unanimous in affirming the competence.
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Crime, supra note 16, at 563-64.
If the illicit traffic in narcotics is properly understood to affect the universal concern of nations in a manner similar to piracy there should be little by way of a conceptual obstacle to prevent its prosecution by states based on the kind of concerns expressed in § 1009-a basis considerably more limited than the universality approach.
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Traffic in the Traffickers States in prohibiting this conduct can be based upon the not unreasonable view that the manufacture and distribution of narcotics with the United States in mind creates a sizable reservoir of drugs, some of which ultimately must find their way onto the United States market. The prosecution of primary manufacturers and distributors having the requisite knowledge or intent thus becomes important, whether their activity can be shown to result in actual import into the United States customs territory or not. Finally, in view of the expressed concern of states that narcotics trafficking in general be suppressed, it does not appear that any regulatory interest of other nations conceivably involved is impaired by the exercise of jurisdiction over such conduct.
Although not strictly analogous the various war crimes trials after World War II reveal that at least with regard to so-called international crimes any responsible member of the world community has the competence to try a war criminal regardless of national status or location of the acts charged. In In re Yamashita 6 the United States Supreme Court upheld the jurisdiction of an American military tribunal to try the former Japanese commander in the Philippines for crimes committed primarily against the civilian inhabitants of the Philippines in addition to crimes against prisoners of war. The Nuremberg Judgment and the Eichmann trial are further evidence of this practice.
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Of course the war crimes trials were supposedly trials of international crimes. This does not render these cases inapplicable to § 1009 offenses. The Single Convention of 1961 is notice, indeed perhaps better notice, to international offenders of world expectations on the matter of narcotic drugs than General Yamashita ever had of his responsibility for the actions of his subordinates.
Indeed the Single Convention of 1961 did come close to defining the manufacture and distribution of narcotic drugs as an international crime, permitting universal penal competence in the area. This approach was considered at length at the 1961 Conference, convened by the United Nations Economic and Social Council for the purpose of considering the Single Convention." Among the proposals received 76. 327 U.S. 1 (1964 by the Conference was the following section concerning the enforcement of narcotics laws: serious offenses committed abroad either by nationals or by foreigners shall be prosecuted by the state in which the offender might be found if otherwise the offender might escape prosecution.
9
Although the Conference undoubtedly was of the sentiment that serious offenders should not escape prosecution, the proposed section was criticized by some delegates. For example, the Indian representative was of the view that the proviso was contrary to the normal principle of criminal jurisprudence that an offender should be punished in the country where the crime was committed. Under Indian law, it would not ordinarily be possible to punish an alien in India for a crime committed outside the country. He expressed the hope that that provision would be deleted. 80 As a result of this and other criticism, the proposal was eventually abandoned. 81 There was certainly no reason from a legal standpoint why the Conference could not have applied the universality approach to illicit trafficking. Seventy-three nations acting in convention are quite capable of altering international jurisdictional principles. Moreover, since the Conference had already defined with reasonable clarity the offenses it considered worthy of prohibition, 8 2 it would have been simple enough to limit the assumption of universality jurisdiction to these particular acts. The fact is that the Conference chose not to do so. Nonetheless, the decision to leave prosecutorial competence in the hands of the individual states cannot be used as evidence to deny those same states criminal jurisdiction in appropriate circumstances; nor should the result of the Conference's deliberations be utilized to reaffirm outmoded concepts of territoriality and sovereignty where narcotics crimes are concerned. If the requirement of a territorial nexus is recognized as having its functional basis in the desire to ameliorate international tension where divergent regulatory views conflict, the absence of such conflict should serve to lessen the need for the requirement.
Treaty Standards for Jurisdictional Competence
Assuming, arguendo, that § 1009, even as broadly construed, will be recognized as a permissible exercise of prescriptive competence on the part of the United States, it remains to be determined whether current treaty practice is capable of subsuming such a construction. As indicated earlier the ability of the United States to extradite or request extradition has in the past been determined solely by its treaties on the subject. Each of these extradition agreements contains its own jurisdictional requirements and such requirements often differ in scope from treaty to treaty. As will be seen these requirements are often considerably more stringent than those necessary for the exercise of prescriptive competence under public international law generally.
Requirements of prescriptive competence are expressed in existing United States extradition treaties in a number of ways. Some agreements, such as the recent treaty with New Zealand, 8 3 permit extradition only where the acts of the accused were committed within the territory of the requesting state.
Each Contracting Party agrees to extradite to the other, in circumstances and subject to the conditions described in this Treaty, persons found in its territory who have been charged with or convicted of any of the offences mentioned in Article II of this Treaty committed within the territory of the other.
A reference in this Treaty to the territory of a Contracting Party is a reference to all the territory falling under the jurisdiction of that Contracting Party, including territorial waters, and the airspace thereover belonging to or under the control of one of the Contracting Parties, and vessels and aircraft belonging to one of the Contracting Parties, or to a citizen or corporation thereof when such vessel is on the high seas or such aircraft is over the high seas .... 84 The Government of the United States and the Government of Ecuador mutually agree to deliver up such persons as may have been convicted of or may be accused of the crimes set forth in the following article, committed within the jurisdiction of one of the contracting parties, and who may have sought refuge or be found within the territory of the other, it being understood that this is only to be done when the criminality shall be proved in such manner that, according to the law of the country where the fugitive or accused may be found, such persons might be lawfully arrested and tried, had the crime been committed within its jurisdiction.
Extradition Treaty with New
8 8
It would seem that of all these treatments of jurisdictional competence to demand extradition, the last allows the widest latitude. It would permit the surrender of offenders for any extraditable offense falling within the parameters of prescriptive competence under international law. Counsel for the United States argued that this language required only that the activity for which extradition was sought be within the prescriptive competence of the state seeking extradition as delineated by commonly accepted principles of international law. The court did not accept this view. The magistrate hearing the case, while of the opinion that the application of United States law to the Terhunes would be a valid exercise of legislative jurisdiction on the part of the United States under this standard, concluded that the treaty required more. The court interpreted the treaty language as neces-
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89.
See, e.g., 6 WHITEMAN, supra note 31, at 899-904. The concept of territory includes affiliated ships on the high seas and any crimes committed on them. For an example of a case where the crime was committed on the high seas but the flag had to request extradition by the nation of the ship's next port of call, see R. v. Ignacio Moran, while Mexican Consul at Berlin, was said to have embezzled funds belonging to the Mexican Government. When he was found in New Orleans a request was made for his provisional arrest and detention with a view to his extradition to Mexico. The Mexican Government took the position that as the offense was committed in the discharge of the official duties of a Mexican Consul it was beyond doubt committed within the jurisdiction of the United Mexican States within the meaning of article I of the convention of 1899 between the United States and Mexico (ante). The Secretary of State was of the opinion that the word jurisdiction as contained in the convention referred to places under the sovereign power of the contracting parties and that therefore Moran's offense was not committed within the jurisdiction of Mexico. There is no discernible policy reason for such a restrictive construction of the term "jurisdiction," especially in light of the goals that extradition is designed to achieve.
This view seems, however, presently to be in a state of flux. For example, United States State Department officials currently contend that, regardless of past cases, they no longer adhere to the restrictive interpretation of the term "jurisdiction" where extradition is requested from the United States, although there is little by way of concrete evidence to support the claim. Moreover, in at least one instance, the United States has obtained extradition of an offender based on a liberal interpretation of such a jurisdictional requirement. Whiteman describes the case: 
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Traffic in the Traffickers -aden, Germany, and who was arrested by Austrian authorities for offenses subsequently committed in Austria. Germany did not seek to assert jurisdiction to try the accused for the robbery. The Treaty of 1930 provides for extradition for crimes "committed within the jurisdiction of one of the High Contracting Parties, whenever such person shall seek an asylum or shall be found within the territories of the other." Extradition was granted by Austria and the accused was delivered to United States military authorities at the Austria-German border. 98 The limitations upon extradition imposed by the various treaty approaches to prescriptive competence obviously present substantial problems where a request is based upon a violation of § 1009 of the 1970 drug control act. Under the strict territorial standard used in treaties such as the New Zealand agreement 9 " it does not appear that requests under § 1009 could be granted, although the Ricord case presents an exception in this regard. 100 The same would result under the unreasonably narrow construction often applied to the term "jurisdiction" as used in treaties such as that with Ecuador 10 ' although there is room for a more liberal interpretation here. It is only under the more recent approach, exemplified by the agreement with Argentina, 10 2 that the possibility of extradition for a § 1009 offense appears slightly more likely. Yet even here difficulties are certain to arise.
The Argentine treaty, in providing for discretionary extradition in respect of offenses committed abroad "if the laws of the requested State provide for the jurisdiction over such an offense committed in similar circumstances,' 0 0 3 utilizes a standard that, of course, must vary from case to case. However, in treaties taking this direction it should be possible, in some instances, to extradite United States citizens accused of violations of § 1009. The bulk of civil law jurisdictions, as indicated earlier, tend to apply their penal codes to offenses of nationals everywhere. Thus, a request involving the surrender of a United States citizen could meet the requirement of similar jurisdictional treatment embodied in the formula established by the Argentine Treaty, providing offenses in the nature of those prohibited by § 1009 are recognized in the criminal law of the country involved. 104 On the other hand, where the violation concerns the activity of an alien acting abroad, a somewhat greater problem arises. In this case all of the arguments applicable to the exercise of prescriptive competence are likely to arise in each entity framing laws for the treatment of extraterritorial conduct. Thus some states may, and others may not, assume jurisdiction in similar circumstances. Indeed, of those that do so, many may limit the application of their laws only to such offenses actually having an effect within their territory. As a result, the ability of the United States to utilize the extradition process to secure the prosecution of these § 1009 offenders is at best uncertain, even under most recent attempts to revitalize existing extradition machinery.
It is only in respect of those countries exercising universal penal jurisdiction over narcotics traffickers, 10 5 that the extradition of § 1009 offenders would be accomplished most easily within the parameters established by the Argentine Treaty. For example, the Argentine formula would likely encompass nearly all violations of § 1009, even under a broad reading, where the Federal Republic of Germany was the requested state because of the treatment of narcotics offenses by the German Penal Code:
Regardless of the law of the place of commission, the German criminal law is applicable to the following offenses committed by a foreigner abroad: . . .
(8) unlawful narcotics traffic;' 016
Nevertheless, the broad approach of the German code is not widely followed. Hence, the availability of extradition for an alien engaged in activity prohibited by § 1009 remains a conspicuous problem even under most recent formulations of extradition standards. Where the great majority of existing United States agreements are concerned, the extradition of violators of § 1009 may be unavailable, not only for aliens, but United States citizens as well-thus rendering the section practically unenforceable.
104. This problem of characterization is discussed in detail beginning at p. 733 infra.
105. At the 1961 United Nations Conference which considered and adopted the Single Convention on Narcotic Drugs, a proposal was advanced which would have treated narcotics crimes as universally punishable in much the same way as piracy. The proposal was not adopted, however. For discussion of this aspect of the Conference, see pp. 725-26 supra. 
While it is possible to develop a new treaty standard for extradition that might obviate the difficulties posed by these often artificial jurisdictional barriers, some additional problems need consideration before a thorough reevaluation of the process is practicable.
B. Characterization of the Acts for Which Extradition is Requested
In General
Characterization plays a prominent part in extradition matters largely as a result of the requirement of dual criminality, a significant aspect of extradition procedure. A state from which extradition is asked will rarely honor such a request if the acts upon which the request is founded are not recognized by it as criminal in its own system. This dual criminality principle derives from a variety of social policies: strong preferences for the application of local standards; distrust of foreign expressions of public policy; and notions of reciprocity. Thus, in each case where extradition is at issue, it becomes necessary to ascertain whether the particular conduct charged can be successfully characterized as a crime under both the laws of the requesting and requested states. This requirement of dual criminality is expressed in virtually all contemporary extradition treaties either by a precise statement of the standard'" or through the use of a list of named offenses. 10 8 As indicated earlier, the enumerative or "list" treaty is the prevailing form of agreement in United States treaty practice. While the use of this method can lead to a fair amount of inflexibility and may often preclude extradition in those cases where a particular crime is not found in the list of treaty offenses, 0 9 it does have the advantage of establishing with some specificity the areas of conduct which the parties generally agree will constitute a crime in their various jurisdictions. Yet, even here, problems of interpretation often arise.
Since every nation's criminal law is ultimately the result of its own 107. See p. 714 supra.
108. Because of the nature of the enumerative or "list" type agreement, a precise statement of the dual criminality standard is relatively rare in such treaties, although such clauses can occasionally be found. perception of the social and political needs of the community, a fair degree of difference exists in the penal laws of various countries. Thus, even where the parties to an enumerative agreement fix certain offenses as extraditable in the abstract, the elements of these particular offenses can differ significantly from country to country. As a result, certain acts may be characterized as constituting a treaty offense in one state while the same acts may constitute no crime at all in another, or if unlawful, may constitute an entirely different offense."1 0 Where narcotics crimes are concerned, United States treaties contain a variety of definitions. For example, some, such as the 1931 agreement with Greece,"' provide merely for extradition for "crimes or offenses against the laws for the suppression of traffic in narcotics." 1 1 2 Others, such as the 1961 agreement with Brazil," 3 provide more specifically for the extradition of individuals charged with "crimes or offenses against the laws relating to the traffic in, use of or production or manufacture of narcotic drugs or cannabis.
' ""1 4 Still others, such as the 1962 agreement with Israel, 1 5 speak only of "of-
110. An example of the interpretative problems that can arise under such a statute has occurred in connection with the offense of rape. While most treaties to which the United States is a party include rape as an extraditable offense, they do not define the term with any degree of particularity. Whiteman describes a case in which this kind of abstract definitional usage has led to a difference in interpretation. 6 WHnrEMAN. supra note 31, at 776-77.
In 1951 the American Embassy in Canada had occasion to inquire of the Canadian Department of External Affairs whether the crime of statutory rape under New York law would be considered as an extraditable offense by Canada under the then-existing extradition agreement between the two countries. The Embassy reported that:
The [Canadian] Department of Justice has informed us that the crime of second degree rape, or statutory rape as defined in the New York statutes, is not in all cases an extraditable crime in Canada. They point out that where the crime of rape in New York is also a crime under Canadian law then it would be an extraditable crime. But where an act which constitutes a crime of rape in New York law, is not rape under Canadian law it would not be looked upon as an extraditable crime by the Canadian authorities.
An example of when the offence might be considered to be an extraditable crime in Canada is when a person carnally knows a girl under the age of fourteen years, or carnally knows any girl of previous chaste character under the age of sixteen and over the age of fourteen years, not being his wife. On the other hand, an example of what Canadian law would consider to be a non-extraditable crime, would be the case where a girl, bein& over the age of fourteen years and under the age of sixteen years, but not having a previous chaste character, consents to the act. Another example of a non-extraditable crime would be in the case of a girl over the age of sixteen years and under the age of eighteen years who consents to the act. fenses against the laws relating to dangerous drugs." 116 Regardless of the definitional approach used, the difference in the treatment of drug offenses in various national systems, especially where importation is involved, is bound to lead to some interpretive confusion. An excellent illustration of the difficulties that can arise occurred recently in an extradition request directed to the United Kingdom for the surrender of Jo Ann Tannehill Ewasko.
Ewasko was indicted in the United States District Court for the District of Massachusetts on September 30, 1971,117 for unlawful importation into the United States of a huge quantity of hashish. 1 " s The indictment charged that Ewasko had been one of two individuals who attempted to claim a trunk shipped from abroad which, during the process of customs inspection, was found to contain the drug. Ewasko was able to escape capture and fled to the United Kingdom. When her whereabouts was discovered, the United States requested extradition. 1 " 9 The extradition request was based upon the 1931 agreement with Great Britain 120 which listed as a treaty offense:
Crimes or offences or attempted crimes or offences in connection with the traffic in dangerous drugs.
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In reply to the United States extradition request, Her Majesty's Principal Secretary of State for Foreign and Commonwealth Affairs explained that the illegal importation of dangerous drugs, such as occurred in the Ewasko case, was not an offense in English law against any enactment relating to dangerous drugs, but rather was an offense in violation of the Customs and Excise Act; thus, it was not an extraditable crime within the meaning of the treaty, customs offenses not being included in the treaty list.122 As a result, the request was denied. The English approach to the problem of characterization, as exemplified by the Ewasko case, is somewhat less than enlightened. Such a restrictive reading of treaty requirements serves no good purpose if effective enforcement of multinational narcotics laws is the goal. Nonetheless, this pecksniffian view is not unique in extradition matters, and, absent any movement toward uniformity in national criminal legislation, is an attitude likely to continue.
One development that may tend to alleviate this problem to some degree, at least insofar as drug enforcement is concerned, is the 1961 Single Convention on Narcotics Drugs. 123 The Single Convention obligates its signatories to enact generally uniform legislation with respect to narcotics control. For example, it provides that the parties shall require the licensing of both private manufacture 124 and distribution 125 of narcotic substances and "shall not knowingly permit the export of drugs to any country . . . except . . . [i]n accordance with the laws and regulations of that country .. .. 1 -6Moreover, the Convention obligates the parties to: adopt such measures as will ensure that cultivation, production, manufacture, extraction, preparation, possession, offering, offering for sale, distribution, purchase, sale, delivery on any terms whatsoever, brokerage, dispatch, dispatch in transit, transport, importation and exportation of drugs contrary to the provisions of this Convention, and any other action which in the opinion of such Party may be contrary to the provisions of this Convention, shall be punishable offences when committed intentionally, and that serious offences shall be liable to adequate punishment particularly by imprisonment or other penalties of deprivation of liberty.'
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Adherence to this requirement should eventually lead to a fair amount of similarity among various national laws with respect to the definition of narcotics offenses. Where this is the case, the characterization problem that arises from the dual criminality concept should diminish considerably for the narcotics area.
Characterization and § 1009 Offenses
Even where narcotics crime ultimately becomes defined with a reasonable amount of specificity and on a fairly uniform basis among countries, extradition for violations of § 1009 of the Controlled Substances Import and Export Act may still be something of a problem. As indicated earlier, 2 8 the unique jurisdictional scope of this par- ticular section causes it to be applied to activities not normally regulated by most nations. The conceptual problems that § 1009 is likely to ,present, where dual criminality is concerned, stem from this unusual jurisdictional approach. Since § 1009 operates to proscribe the manufacture and distribution of narcotics outside the territory of the United States, it may be viewed by some nations as an approach to narcotics control having no counterpart in their criminal law, particularly where the states involved take a strict territorial view toward penal legislation. Such an understanding can undoubtedly lead to refusals of extradition requests for § 1009 violations.
The difficulty with this view, although it is no doubt likely to appear from time to time, is that it fails to separate the jurisdictional aspects of § 1009 from its substantive elements. The fact that § 1009 applies to extraterritorial conduct should be irrelevant where the substantive elements of the crime are concerned, although, as discussed earlier, 1 29 this factor may be quite significant for other reasons.
Most nations are likely to penalize the unlawful manufacture and distribution of narcotics, just as § 1009 does, even where they limit the prohibition solely to territorial offenses. Where this is the case there is no compelling logical necessity to refuse an extradition request based on § 1009 merely because the criminal law of a requested state may be more limited in jurisdictional scope.
While the dual criminality principle serves the important and necessary function of protecting human rights where the societal perceptions of criminal systems vary strikingly, 130 adherence to the expectations underlying such a policy do not require an exact identity of offenses where no real difference in values exists. 131 The standard should 129. See p. 717 supra. 130. For example, certain nations might legalize the consumption and manufacture of marihuana. If the United States sought extradition of a foreign national manufacturing marihuana, even for importation into the United States, the dual criminality principle could rightly be empowered to bar such extradition.
131. This understanding is underscored when viewed in the context of various other limitations upon extradition which arise even in cases where the dual criminality standard is satisfied. For example, the exception for "political crimes" has long been recognized among states to prohibit extradition even in those instances where the crime charged is extraditable under the laws of the requested state. (1953) . Additionally, the principle of "speciality" normally operates to prohibit extradition from a requested state or to prevent trial in a requesting state for any offense other than that upon which the extradition request was granted. A contemporary example of this arose during the recent hearings in the Bahamas on the United States request for the extradition of Robert Vesco. In deciding against the extradition of Vesco the Bahamian magistrate presiding over the case hinted that his Vol. 83: 706, 1974 be met where the penal approach of both countries involved is sufficiently similar to equate for extradition purposes the criminal acts which the laws of each seek to prohibit. Thus, if the substantive elements of § 1009 are viewed apart from their jurisdictional means, the type of conduct proscribed by the section ought to be susceptible of characterization as criminal by most nations having reasonably developed penal codes. Whether this will in fact occur remains, of course, a matter of the future.
C. Extradition of Nationals of the Requested State
The final and perhaps most difficult problem area for extradition stems from the consistent refusal of many nations to extradite their own citizens. This refusal has a long history.' 32 Prohibitions against the extradition of nationals are found in the domestic laws of a significant number of countries. 13 3 Only the United States and the United Kingdom can be said to have persistently refused to adopt this approach. As a result, most extradition treaties contain clauses specifically exempting nationals from their operation.
The United States has attempted to avoid such clauses in its extradition agreements with other governments but has had a notable lack of success in this regard. Of all the extradition treaties to which it is a party, only five contain no specific exemption for nationals, 134 refusal to extradite was based in some measure upon a belief that the American government was seeking extradition for crimes other than those enumerated in the affidavits submitted. N.Y. Times, Dec. 8, 1973, at 1, col. 1. Although the result in the Vesco case may not be wholly desirable the inquiry on this issue seems in line with protecting the rights of those sought.
132. The refusal of nations to extradite their own citizens is generally traced by writers as far back as the fourteenth century Brabantine Bull. In the eighteenth century, however, France became a leader in the practice and established the exemption firmly in civil law thinking. See MOORE, supra note 28, at 152 passim. Perhaps the most common reason for the practice lies in the fear that citizens of one country will be at a disadvantage when tried in the courts of another, a fear generally groundless today. See I. SHEARER In a number of previous cases, the Italian government has refused the extradition of nationals to the United States based on the provision of its law quoted above. For and only one, the 1962 agreement with Israel, 135 provides categorically that "a requested Party shall not decline to extradite a person sought because such person is a national of the requested Party."' 36 Thus, in the great majority of cases, the United States is rarely able to make a successful request for the extradition of a foreign national from his home country.
None of the treaties to which the United States is a party actually prohibits the extradition of nationals as some European agreements do; 137 rather, the exception for nationals in United States agreements is often framed in terms similar to those found in the Extradition Treaty with Brazil: 38 There is no obligation upon the requested State to grant the extradition of a person who is a national of the requested State, but the executive authority of the requested State shall, subject to the appropriate laws of that State, have the power to surrender a national of that State if, in its discretion, it be deemed proper to do so.' 39 The discretionary nature of this approach is largely illusory. It is principally the result of an effort by the United States, which is generally willing to extradite citizens in appropriate cases, to avoid the consequences of its inability to do so as a matter of comity.
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That this discretionary power is likely to be similarly used by foreign governments party to such agreements is doubtful at best. 141 Regardless of its historical rationale, a blanket nationality exception is of doubtful value today. Violations of § 1009 may be an example of why this is true. Since this section is directed principally toward extraterritorial conduct, it is likely to encompass the activities of individuals acting in their home states in a sizable number of instances. If extradition is not available in these cases, the effectiveness of the section is significantly diminished.
One solution that has been offered to the enforcement hiatus created by the nationality exception is the development of a treaty approach which establishes a positive obligation on those nations refusing to extradite nationals to punish such offenders under their own domestic law.' 142 Language which imposes such a prosecutorial obligation has begun to appear with increasing frequency in extradition agreements between a number of European states. 143 The Contracting State in the territory of which the alleged offender is found shall, if it does not extradite him, be obliged, without exception whatsoever and whether or not the offence was committed in its territory, to submit the case to its competent authorities for the purpose of prosecution. Those authorities shall take their decision in the same manner as in the case of any ordinary offence of a serious nature under the law of that State.1 4 5
The principal drawback to this approach, if applied to the drug field, arises from the current lack of uniformity on the part of nations regarding the nature of conduct punishable as a narcotics offense. This lack of uniformity, coupled with the general reluctance punishment and rehabilitation. These latter organs, it is suggested, are those of the prisoner's home State.
Despite this basic purpose and philosophy, the fact need not be disguised that a secondary effect of returning a convicted offender to his home State would be to permit the possibility of his release from imprisonment in the rare case where a miscarriage of justice might be considered to have occurred. It is envisaged that treaty provisions would reserve all powers to the national State after return of the sentenced prisoner, and that the sentence would be treated in that State in all respects as though it were a sentence of a competent national court, subject perhaps to consultation between the authorities of the two countries. This provision would thus admit the right of the national State to exercise its executive prerogative of mercy by way of pardon or partial remission of the penalty, as well as the right of the national State to apply its own laws and procedures relating to probation, parole and other corrective and rehabilitative aids. It is suggested that, in this light, many of the objections presently raised against the extradition of nationals would disappear.1
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There is a great deal of merit to this suggestion, although it admittedly adds additional time and expense to the process of law enforcement. Nevertheless, such a procedure, if available in those cases where neither outright extradition nor home state prosecution is possible, could be a substantial beginning toward meaningful cooperation in the area.
Conclusion
Extradition remains today a fairly unwieldy mechanism. It is expensive, time consuming, and suffers from a number of highly formalized and largely outmoded conceptions. Unfortunately, given the traditional attitude of states toward international criminal law cooperation, there is little by way of an alternative to the process that would protect human rights in the imperfect world order we have. One suggestion that has been advanced, however, particularly with regard to narcotics offenses, has been the wider use of the concept of universal penal jurisdiction.
Yet as discussed earlier 15 the 1961 Single Convention on Narcotic Drugs did not adopt the universality principle as a basis for the exercise by states of prescriptive competence over the illicit nar- cotics trade. Instead it retained the territorial concept as the primary means of allocating competence to punish narcotics trafficking and turned to the device of extradition as the principal tool to assure its effectiveness.
If extradition is to achieve this goal, a number of modifications of contemporary practice seem advisable. A beginning step in this regard would be the use of more flexible standards than now exist in current extradition agreements. This is particularly true with respect to jurisdictional requirements. Where certain serious crimes are concerned, new treaties should provide for the surrender of offenders to any nation having an adequate basis in customary international law for the application of its penal legislation to the conduct involved.
Another concept obviously needing a good deal of reevaluation is the nationality exemption. Whether this exemption is necessary any longer is certainly open to question. In any case its clearly undesirable features should be significantly moderated whenever possible. Thus, thought must be given to more effective ways to assure the prosecution of individuals exempt from extradition as a result of this concept. Perhaps it might be worthwhile to mandate that states prosecute citizens they refuse to extradite under their own domestic laws. Dr. Shearer's remedy for the nationality exemption is probably the most attractive approach to the problem and it should be seriously considered.
1 5 2
Finally, in addition to extradition by treaty, extradition as a matter of comity should be used more widely. This is clearly true as far as the United States is concerned. The time has certainly come for a reevaluation of United States practice in this regard and the preparation of a new and comprehensive extradition statute would be a good first step. 1 3 152. See p. 738 supra. 153. Certainly, such an approach is far preferable to that which has been seemingly adopted in recent days by United States policymakers. For example, after the coup d'6tat by the armed forces in Chile the new government imprisoned a Uruguayan national, Adolphus Sobocki Tobias, who had been indicted earlier in New York for illegally conspiring to import narcotic drugs. Nwvswsaic, Dec. 17, 1973, at 38. The United States-Chilean extradition treaty is very old and narcotics offenses are not covered. Extradition Treaty with Chile, April 17, 1900, 32 Stat. 1850 (1900), T.S. No. 407 (effective June 26, 1902). It is unclear whether the United States had officially requested the Allende government to extradite Sobocki on the basis of comity in derogation of past American practice that required explicit treaty coverage. In any event Sobocki remained free until the coup. After holding him prisoner for two weeks the new government deported Sobocki to Uruguay. He was met at the Montevideo airport by agents of the Uruguayan and American governments and then, apparently without any attempt to observe normal procedures, was put on a plane to New York with the American agent. He is now in custody awaiting trial in New York. The Until such time as many of the foregoing problem areas have been adequately treated, the accommodation of various state interests through the extradition process will remain a difficult proposition. Thus expansive approaches to narcotics crime such as that found in § 1009 of the Controlled Substances Import and Export Act are not likely to meet with an inordinate amount of success where extradition is required to secure their enforcement.
presence of the American agent lends some weight to an interpretation of these events that would indicate that in the case of serious drug offenders the American government has deserted its long-held view on the strictness with which extradition matters should be treated.
In addition to Sobocki, it appears that Chile deported five or six other individuals, not nationals of the United States, to the United States because of pending indictments for drug-related offenses. TIME, Dec. 24, 1973, at 75. This, when coupled with the difficulties inherent in the extradition process, may indicate a trend away from formal transnational dealing on the matter of removal for trial. In these two cases, as in the case of Auguste Ricord with which this article began, there is of course a smell of "gun-boat" diplomacy. All three governments in Latin America-Chile after the coup, Uruguay, and Paraguay-have been closely identified with the interests of the American government.
There can be no doubt that these cases undermine, just as seriously as the cases in which extradition is denied for technical reasons, efforts to develop an international law of crimes and eventually an international order more stable than the one we possess. These cases are ample illustration of the possible conflict between rationalization of extradition procedures and protection of human rights. Extradition should not be granted after deals have been worked out between collaborating chanceries trying to dump undesirables onto the jurisdiction most anxious to try them. It should be a part of a world process that adequately protects the human rights of all potential offenders while providing protection of all peoples from what common expectations and practice have defined as transnational crimes.
